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COMMENTS OF NORTHERN NATURAL GAS COMPANY ON MARCH 5 ORDER
REGARDING PROPOSED SCHEDULE AND SCOPE OF HEARING

Northern Natural Gas Company (Northern) hereby submits its comments

regarding the scope of the proceedings and proposed schedule pursuant to the Hearing

Officer Order Requesting Comment Regarding Proposed Schedule and Scope of Hearing

(March 5 Order) entered on March 5, 2008 in this docket.

PROPOSED SCOPE OF HEARING

Northern has the following comments on the proposed hearing scope as set forth

in the March 5 Order.

Public Convenience.	 The March 5 Order indicates three areas that will be

considered with respect to a determination of whether the application will promote public

convenience: adequacy and sufficiency of the proposed services and facilities, the

Applicant's financial and technical ability, and safety. Northern assumes that issues

addressed will be consistent with the discussion at page 8 of the October 30, 2007 Order

entered in Docket No. NG-0051/PI-130 (Investigation Order).

This application is a case of first impression for the Nebraska Public Service

Commission (Commission). As such, the decisions made by the Commission in this

docket will be critical to the Nebraska natural gas industry and Nebraska consumers and



other stakeholders far into the future. As the precise scope of the definition of public

convenience under Nebraska law has not been determined, Northern urges the

Commission to grant sufficient time and attention to this issue as part of this proceeding.

At the planning conference, counsel for Nebraska Resources Company (the Applicant or

NRC) indicated that he would provide a summary of what he thought the appropriate

standard should be. Consideration should be given to including that requirement in the

schedule and aliowing the other parties to comment in response, in advance of the

hearing. It may well be that the parties are largely in agreement about the appropriate

standard.

Several issues in addition to the three listed in the March 5 Order must be within

the scope of a determination of the public convenience under Nebraska law. Two of

these issues are discussed briefly below.

Need. First and foremost is the issue of whether the project is

necessary.' Neb. Rev. Stat. § 66-1853 requires a showing of need for the project.

Although the term "need" is not used explicitly, the language of the statute cannot be

reasonably interpreted any other way. 2 To obtain the referenced certificate, Neb. Rev.

Stat. § 66-1853 requires the Commission to find "that {thej public convenience will be

promoted by the transaction of business . . . ." It is impossible to say the public

convenience will be promoted if the project as proposed is not needed.

1 See Cer4flcation ofNew Interstate Natural Gas Pipeline Facilities (Certificate Policy Statement), 88
FERC ¶ 61,227 (1999), order clar j5iing statement ofpolicy, 90 FERC ¶ 61,128, orderfurther clarj5iing
stateinent ofpolicy, 92 FERC ¶ 61,094 (2000) and Southern Star Central Gas Pipeline, Inc., 115 FERC ¶
61,219 atPP 19-20 (2006).
2 The Applicant agreed at the planning conference and has made various fihings showing that it
acknowledges "need" as part of the statute. For example, note the caption of this docket.
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.	 Environmental and Landowner Protection. 	 The public

convenience standard encompasses appropriate oversight by the Comniission of NRC's

compliance with all environmental laws and regulations. To protect the public interest,

this oversight must include not only determining whether NRC intends to take all

necessary steps, but in fact whether it has done so. Separately, at Commission Staffs

request, Northern is submitting an overview of the Federal Energy Regulatory

Commission's (FERC) environmental and landowner requirements. Based on Northern's

experience, it is imperative for the Commission to address the interests of landowners and

protection of the environment in detail. If not addressed as part of a determination of the

public convenience, this void in state law will leave all landowners, and agricultural

landowners in particular, with 110 means to address problems that may be created by the

NRC project. Problems with intrastate pipeline construction in other states have included

the failure of companies to conimunicate with landowners regarding final routes, a high

number of failed easement negotiations resulting in high condemnation rates, inadequate

soil restoration, improper soil separation and compaction, violations of environmental

law, depth of pipe issues, and poor conservation practices. Some farmers also

experienced subsequent lower crop yield in the land excavated for pipeline construction.

The schedule should provide for meaningful input from landowners during the

application process.

Duplicate Piping Prohibition: 	 Northern agrees that the issue ofwhether all

or portions ofthe proposed project are prohibited under Nebraska law must be addressed.

Northern also requests that the Conimission consider the issue of whether a specific
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process should be adopted for determining issues of duplicate piping in the future,

requiring natural gas transportation service providers to provide notice prior to

constructing facilities or providing service that could be deemed to be, duplicative.

Rates and Tariffs: Northern agrees that the rate issues indicated in the March

5 Order must be addressed before a certificate is granted. Further, with respect to rates,

the hearing should address whether the Applicant has compljed with Neb. Rev. Stat. §

66-1855. In addition, issues should include whether the Applicant's proposed tariff

meets the requirements of Nebraska law and regulations, particularly Chapter 9 of the

Commission' s regulations.

Applicable Law:	 The March 5 Order states that the Comrnission "may look

to Federal Energy Regulatory Commission regulations and practices for guidance in the

review of the Application; however, the Application will be addressed pursuant to the

State Natural Gas Regulation Act . . . and any applicable Commission regulations."

Northern objects to the extent this proposed scope deviates from findings in the

Investigation Order. Northern notes a change of.the word "will" in the Jnvestigation

Order to the word "may." Northern and other parties argued in Docket No. NG-0051/PI-

130 that due process required the Commissionto adopt regulations before entertaining an

application under Neb. Rev. Stat. § 66-1853. The Commission elected not to take the

time to adopt such regulations. However, the parties, including the Applicant, are

entitled to some assurance of the rules and requirements that will be applied to the

process and substance of the application. Relying strictly 011 the Nebraska statutes and

existing Commission regulations3 and leaving ambiguous the application of FERC rules

and regulations will not afford the parties due process. In its application and in fihings

None of which is an implementing regulation ofNeb. Rev. Stat. § 66-1853.
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made in the Jnvestigation Docket, Northem notes that the Applicant appears to pick and

choose which FERC requirements with which it intends to comply. Due process dictates

that the Commission clearly indicate what requirements and procedures will apply to this

application process, rather than defining those requirements as the docket progresses, or

even at the conclusion of the docket.

Other Issues Not Mentioned m the March 5 Order:

1. Nature and Scope of Certificate. An issue that is embedded in the

determination of whether a certificate should be granted to the Applicant is the issue of

the scope of the certificate itself For example, the March 5 Order rightfully

acknowledges that the adequacy and sufficiency of the proposed facilities and services

must be determined. However, before that can be detennined, the Commission must be

able to answer the question of "adequacy and sufficiency" for what and for whom?

Exactly where will NRC be authorized to serve? If a certificate is granted, NRC will

have an obligation to serve, but to whom and under what terms and conditions?

Particularly because this is a case of first impression, this proceeding must address the

nature and scope of the certificate itself.

2. Compliance with State Natural Gas Regulation Act and Hinshaw

Amendment. An additional issue that should be part of this proceeding is. whether the

project described by the Applicant constitutes a project that complies with the State

Natural Gas Regulation Act and the requirements of the Hinshaw Amendment. The

Applicant maintains that the FERC will regulate the construction of taps and the

provision of service to high volume ratepayers. To Northem's knowledge, no existing

Nebraska jurisdictional utility has taken this position, and 110 jurisdictional utility has
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sought authority from the FERC to serve high volume ratepayers. A decision by the

Comniission that the jurisdictional plan laid out by NRC is appropriate under Nebraska

law potentially would expose other jurisdictional utilities to a finding that they are in

violation of the Natural Gas Act. Such a finding would carry the potential for significant

civil penalties imposed by the FERC. Northern believes that the legality of the overall

project plan and the extent of the Commission's jurisdiction are issues that should be

expressly addressed in this proceeding.

3. Compliance with General Rate Case Reguirements. Since the

Applicant has asked the Commission to approve rates and tariff provisions, a

determination should be made as to which statutory and regulatory requirements apply

and whether the Applicant has complied with those requirements.

PROPOSED SCHEDULE

Northern notes that the proposed schedule included in the March 5 Order is

basically the same schedule discussed at the planning conference. However, initially, the

proposal was for a bi-furcated process where rate issues would be taken up after the

certificate issues were determined. Under the proposed schedule in the March 5 Order,

the parties will be expected to deal with all the certificate and rate issues simultaneously.

Northern does not believe the time allowed for all the steps required in this process is

adequate. Neb. Rev. Stat. § 66-1838 aliows the Commission 210 days (about seven

months) to consider and determine a general rate case. By contrast, in this docket, which

involves complex issues of first impression in addition to rate-setting, the Commission

apparently plans to issue an order within five months of the fihing of the application.

Northern does not believe the proposed overall schedule aliows either the Commission or



the intervenors adequate time to deal with the complex issues involved in this docket.

The Applicant has never presented any evidence of emergency conditions or any

particular need for such a compressed schedule. In fact, the Applicant itself chose the

timing of its application. There did not appear to be much if anything in the application

that would have prevented the application from being filed months earlier. It simply

appears that the Applicant waited until the last minute and then expects the Commission

and intervenors to adapt to its tardiness.

The time allowed for discovery, testimony, hearing and briefs is woefully

inadequate and has not been justified by the Applicant. Northem recommends that the

hearing itself be scheduled no earlier than the end of June, and that all dates be adjusted

accordingly. Northem questions that three days will be adequate time for the hearing.

Nevertheless, Northern is willing to attempt to comply with the proposed schedule,

although Northem requests at least one minor modification be made. Discovery by the

intervenors should be allowed to continue for at least five business days after the

Applicant' s rebuttal testixnony is filed. The Applicant has already indicated that its direct

testimony may lack additional detail beyond that included in the application. However, it

is a fair assumption that the Applicant's rebuttal testimony will include additional

evidence about which the parties should be allowed to conduct discovery.
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Respectfully submitted this 13th day ofMarch 2008.

Northern Natural Gas Company

Penny Tvrdik
Senior Counsel
J. Gregory Porter
Vice President & General Counsel
Northem Natural Gas Company
1111 South 103rd Street
Omaha, NE 68124
Phone: 402-398-7097
Fax: 402-398-7426
peimy.tvrdik@nngco.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 1 3th day of March 2008, Comments
of Northem Natural Gas Company 011 March 5 Order Regarding Proposed Scheduie and
Scope of Hearing was served upon the foliowing by e-mail if appiicable or regular U.S.
Mail if appiicable as foliows:

Laura K. Demman
Director and Legal Counsel
Nebraska Public Service Commission
P.O. Box 94927
Lincoin, NE 68509
(402) 471-0255
E-mail: laura.deminan@psc.ne.gov

Loel P. Brooks
Brooks, Pansing Brooks, P.C., L.L.O.
1248 0 Street, Suite 984
Lincoln, NE 68508
(402) 476-3300
(402) 476-6368
E-mail: lbrooks@brookspanlaw.com

William F. Demarest, Jr.
Blackweli Sanders LLP
750 17th Street, NW, Suite 1000
Washington, DC 20006
(202) 378-2300
wdemarest(blackweilsanders.com

Troy 5. Kirk
Rembolt Ludtke LLP
1201 Lincoln Mali, Suite 102
Lincoln, NE 68508
(402) 475-5100
(402) 475-5087
tkirk@remboltludtke.com

Angeia D. Melton
Legal Counsel
Nebraska Public Service Commission
P.O. Box 94927
Lincoln, NE 68509
(402) 471-0274
E-mail: angela.melton(psc.ne.gov

Alex Goidberg
Generai Counsel
Seminole Energy Services, LLC
1323 E. 71st Street
Tulsa, OK 74136
(918) 477-3497
agoldberg(semino1eenergy.com

Roger P. Cox
Harding & Schultz
800 Lincolln Square
121 South 13th Street
P0 Box 82028
Lincoln, NE 68501-2028
(402) 434-3000
(402) 434-3030
rcox@hslegalfinn.com

William 11. Meclding
SourceGas Distribution LLC
370 Van Gordon Street, Suite 4000
Lakewood, CO 80228-8304
(303) 243-3450
wdernarest@blackweilsanders.com



Bud J. Becker
SourceGas Distribution LLC
370 Van Gordon Street, Suite 4000
Lakewood, CO 80228 -8304
(303) 763-3496
(303) 763-3115
bud.becker@sourcegas.com

Stephen M. Bruckner
Russell A. Westerhold
Fraser Stryker PC LLO
500 Energy Plaza
409South 17th Street
Omaha, NE 68102-2663
(402) 341-6000
(402) 341-8290
sbruckner@fraserstryker.com
sbruckner@fraserstryker.com

Patrick Joyce
Blackwell Sanders LLP
1620 Dodge Street, Suite 2100
Omaha, NE 68102-1504
(402) 964-5012
(402) 964-5050
pjoyce@blackwellsanders.com

Pamela A. Bonrud
NorthWestern Energy
3010 West 59th Street
Sioux Falis, SD 57108
(605) 978-2990
parn.bonrud@northwestern.com

Richard Haubensak
Comerstone Energy, LLC
12120 Port Grace Boulevard, Suite 200
LaVista, NE 68128
(402) 829-3966
(402) 829-3901
Richard.Haubensak@constellation.com

Penny Tvrdik
Northem Natural Gas Company
1111 South 103rd Street
Omaha, NE 68124
(402) 398-7097
(402) 398-7426
penny.tvrdik@nngco.com

John M. Lingelbach
HeatherVoegele-Andersen
Koley Jessen PC, LLO
1125 South 103" Street, Suite 800
Omaha, NE 68124
(402) 390-9500
(402) 390-9005
John.Linge1bach2iko1eyiessen.com
Heather.Voege1e(ko1eyi essen.com

Daniel M. Frey
Seminole Energy Services, LLC
1323 E. 71st Street
Tulsa, OK 74136
(918) 477-3412
dfrey@seminoleenergy.com

Lany W. Headley
Aquila Networks
1815 Capitol Avenue
Omaha, NE 68102
(402) 221-2023
(402) 221-2501
larry.headley@aguila.com

Michael Loeffler
Northern Natural Gas Company
1111 South 103rd Street
Omaha, NE 68124
(402) 398-7200
(402) 398-7006
rnichael.loeffler@imgco.com



T.J. Carroll
Kinder Morgan Interstate Gas

Transmission LLC
370 Van Gordon Street
Lakewood, CO 80228-8304
(303) 763-3269
(303) 763-3115
tj_carroll@kindermorgan.com

Robert F. Harrington
Kinder Morgan Interstate Gas

Transmission LLC
370 Van Gordon Street
Lakewood, CO 80228-8304

Steven G. Seglin
Crosby Guenzel LLP
Suite 400, Federal Trust Bldg.
134 South 13th Street
Lincoln, NE 68508-1901
(402) 434-7300
(402) 434-7303
sgs@crosbylawfirm.com

Sharon Solon
Administrative Assistant to
Penny Tvrdik
Senior Counsel


